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IN THE 


CHourt of of CHolitmbta 

April Term, 1926. 


No. 4428. 


Elizabeth B. Chinn, Appellant, 


vs. 

William M. Lewin, 


BRIEF ON BEHALF OF APPELLANT. 


I. 

STATEMENT OF THE CASE. 

This is ail ap])eal from a judgment of the Supreme 
Coui't of the District of Columbia, in an action on 
account stated, instituted by the appellee, William M. 
Lewin, hereinafter called the plaintiff, against the ap¬ 
pellant, Elizabeth B. Chinn, hereinafter called the 
defendant, to recover from said defendant the suih 
of $3,000. The declaration is one count. 
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The (lefeiidant filed a motion to strike out the origi¬ 
nal declaration, which motion was granted. (Kec. p. 1.) 
Thereafter, the j)laintiff filed an amended declaration, 
which was also in one count (Hec. p. 2), to which the 
defendant filed a general demurrer on the ground that 


the facts as stated in the declaration are not sufficient 


to constitute an account stated (Kec. ]). 3); which de¬ 
murrer was overruled (Hec. p. 4); whereu])on the de¬ 
fendant filed her ])lea (Hec. p|). 4-6). 

At the trial table ])laintiff by agreement of defen¬ 
dant filed a second amended declaration (Hec. p. 7) 
and it was ordered that defendant’s demurrer and plea 
to the first amended declaration should stand as to the 


second amended declaration, and the demurrer was 
again overruled and the case went to trial on the second 
amended declaration (Hec. j). G). 


The benefit of the (piestions raised by the demurrer 


are i)reserved for this Court, and said demurrer is 


insisted on and will be discussed herein. 


The second amended declaration (Hec. p. 7), contains 
in substance the following introductory statements: 

That the plaintiff' since June lo, 1923, was, and still 
is, an attorney at law and defendant retained and em¬ 
ployed him to repi'esent her “in all matters concern¬ 


ing her interests in the estate of 


Virginia 


8. Chinn, 


deceased, and in the proceedings for the probate of the 


will and administration of said deciedent’s estate” in 


the Supreme Court of the District of Columbia; in 
which the defendant was lawfully interested; and that 
defendant promised and agreed to ])ay the plaintiff for 
his services. That plaintiff' rendered to defendant all 
services necessary in the premises 

The declaration then proceeds to its conclusion as 
follows: 
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“And whereas the said defendant afterwards, 
to-wit, on the 17th day of March, 1925, accounted 
with the said plaintiff of and concerning the sum 
of money before that time due and owing from the 
defendant to the plaintiff, and then in arrear and 
unpaid, and upon such accounting the defendant 
was then and there found to be indebted to the 
l)laintiff in the sum of three thousand dollars, and 
being so found to be indebted to the ])laintiff the 
said defendant undertook and promised to pay to 
the ])laintitf the said sum, but did not pay the same. 
Wherefore, the plaintiff brings this suit.’^ (Rec. 
p. 7). 

As above stated defendant’s demurrer to the first 
amended declaration stands as to this second amended 
declaration, the ground of demurrer being that the 
facts as stated in the second amended declaration are 
not sufficient to constitute an account stated. 

The defendant’s plea to the first amended declara¬ 
tion (Record pp. 4-6), which stands as a plea to the 
second amended declaration, denies that she employed 
the plaintiff to represent her in all matters in which 
she recpiired the services of an attorney. She admits 
her interest in the estate of her mother, Virginia S. 
Chinn, and that the plaintiff did render certain ser¬ 
vices in connection with the administration of her 
mother’s estate, and admits that on March 17, 1924, 
l)laintiff rendered to the defendant a bill, without 
items or exi)lanation, in the sum of $3,000.00, and that 
she did not reply thereto prior to the filing of suit on 
June 6, 1924. 

She alleges that at the time she employed i)laintiff 
she explained that the matters in controversy in which 
she was interested were of small value, less than 
$2,000.00. That on several occasions prior to the ren- 
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(lition by plaintiff of his bill for $3,000.00, dofondant 
had several conferences with j)laintift' in which she 
clearly stated to him that the attorney for her co-ex- 
eciitrix had sii^^ested that a joint bill for $* 2 r )()().()0 l»c 
rendered to defendant and her co-executrix, and 
further stated to ])laintiff that she, defendant, 
considered that such a bill would be a grossly 
exorbitant charge. That early in starch, 1924, de- 
defendant had an interview with plaintiff at his re¬ 
quest, in which defendant s])ecifically recpiested ])lain- 

tiff to state what his attorney's fee would be and the 

• 

basis for the same. Upon that occasion plaintiff said 
that he had intended to charj^e her $;'3,000.0(), but with¬ 
out awaiting comment fi‘om defendant, plaintiff said 
that although this was his original intention, he would 
voluntarily reduce the charge to $3,0()0.(K). Defendant 
left the conference clearly indicating that she con¬ 
sidered the charge excessive. That subsequently, 
about March 10, 1924, she wrote plaintiff inquiring 
whether or not his charge (»f $^1,000.00 would be in¬ 
cluded in the Federal Estate Tax Return as a joint 
charge against defendant and her co-executrix. In 
response to said letter plaintiff wrote defendant, March 
13, 1924, stating that in his opinion his entire charge 
was properly referable to the administration of the 
estate, but that his charge was not susceptible of a])- 
portionment; in reply to which she again wrote plain¬ 
tiff, March 14, 1924, again requesting that he make a 
statement of his charges in an itemized manner and 
that he inform her of his opinion in regard to the pro¬ 
posed joint charge of $2500.00 against defendant and 
defendanUs co-executrix. That i)laintift* did not reply 
to her letter of March 14th, except by sending to her 


a hill ill tlio sum of $o,000.00 on March 17, 1924, which 
was not an account, was not itemized, etc. 

Finally, she alles»:es that said bill was excessive and 
exorhitaiit and that ]jlaintiff at the time of rendition 
of said hill, knew from previous conversations that she 
would so consider such a hill, and would not consider 
or treat such a hill as an agreed balance of accounts, 
or as an account stated, hut would contest the reason¬ 
ableness of the same. 

At the close of the oiiening statement to the jury 
by counsel for the iilaintilT (Kec. pp. 13-15), defendant 
moved for a directed verdict for the defendant (R., 
]). 15), which motion was overruled and exception noted 
(R., pp. IG, 17). 

At the close of ])Iaintiff’s case, the jury having been 
retired from the Court room, the defendant moved 
the Court to direct the jury to return a verdict for the 
defendant on the ground that there was no evidence to 
support the cause of action in account stated, which 
motion was overruled (R., j). 13). 

The defendant gave evidence in her own behalf (Rec. 
])]). 43-54); and the plaintiff testified in rebuttal (Rec., 
p. 54). 

In the charge of the Court (Rec. pp. 54-56), the Court 
submitted to the jury merely whether or not the rendi¬ 
tion of the hill of March 17, 1924, for $3,000 was a 
charge of the ])laintiff* against the defendant personally 
and whether or not the defendant assented to the 
charge. That it might he assented to by mere silence, 
hv totallv failing to make any reference to it there- 
after “where there are no signs of sickness or ab¬ 
sence to account for silence or to excuse silence.” 

The court referred hriefiy to the fact that there was 
evidence tending to show that after the amount was 
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stated ver1)allv tliere was i-efei‘ence bv the defendant to 

• • 

the cliarij^e. 

At the conclusion of tlie court’s charge, counsel for 
defendant (Hec. j). 5G), requested the court to further 
instruct the jury tliat the (inestion as to whether the 
defendant assented or dissented could have occurred 
in i*elation to the ])ill eithei* after its verbal rendition 
on the 28th of Febrnarv or after the 17th of March. 

In re})ly to this re(iuest the court iiKiniretl if the 
plaintiff takes this ])osision upon the wi itten statement 
of March 17th and the plaintiff stated “Yes, sir, no 
other.” Tlie court then ruled: 


“And what occnri-ed before, the jury have a 
right to use only as throwing light upon the con¬ 
duct that followed the giving of this statement. I 
think that is all 1 can sav.” 


Defendant thereu])on reserved an exce])tion. 

The case was thereupon submitted to the jury and 
a verdict was i-eturned in favor of the plaintiff’ in the 
sum of $3,000.00. (H., p. 50.) 

M(dion for a new trial was tiled by the defendant, 
was ovei-]-nled by the (’oui't, and judgment was entered 
u])on the verdict. (Kec., jn 8.) 

From this judgment the defendant in open Court 
noted an a])])eal to this court, which was dulv perfected 
(H., i>. 8). 

On August 10, 1025 the defendant duly filed her ])ro- 
])osed bill of exceptions, and thereafter on the 8th day 
of October, 1025, the defendant duly submitted to the 
court her bill of exceptions, which was signed, sealed 
and made a jiart of the record, nunc pro tunc, on the 
0th day of January, 102G (K., p. 57). 
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II. 

ASSIGNMENTS OF ERROR. 

l^l^suallt to the rules of this court there was filed in 
the court below asi^iimeiit of errors on behalf of the 
defendant (It. pp. 10-11). 

The assi,i;ned errors relied upon in this Court are as 
follows (the numbers correspondini>‘ with the assign¬ 
ments filed below (Hec., ])p. 10-11): 

3. The Court erred in overruling the demurrer of the 
defendant to the second amended declaration filed 
herein on the ground set out in the note to said de¬ 
murrer. 

4. The Court erred in ruling that the second amended 
declaration stated a cause of action in account stated. 

5. The Court erred in overruling defendant’s motion 
to direct a verdict for defendant on the opening state¬ 
ment of counsel for j)laintift‘, for the reason that counsel 
for })laintitf failed to state facts sufficient to constitute 
a cause of action in account stated, as specifically stated 
in said motion. 

G. 44ie Court eri'ed in admitting in evidence the testi¬ 
mony of the witness Enoch A. Chase concerning an 
alleged controversy between Elizabeth B. Chinn, the 
defendant, and one Nina Chinn Walker, and concern¬ 
ing the employment of the plaintiff by the defendant, 
and concerning the extent of the services rendered by 
the ])laintiff. 

7. The Court erred in admitting in evidence the Peti¬ 
tion for Probate of the Will and Codicil of Virginia 
Serelina Chinn. 

8. The Court erred in ruling that all the circum¬ 
stances of the em})loyment and of the services alleged 
to have been rendered by plaintiff to defendant were 
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(‘ompeteiit, and that evidence concerning same was 
admissil)le; and in admitting such evidence. 

t). The Court erred in admitting in evidence the testi¬ 
mony of the ])laintiiT concerning an alleged contro¬ 
versy between the defendant and one Nina Chinn 
Walker, and concerning the plaintitf ^s eini)loyment by 
defendant and concerning the extent of the services 
alleged to have been rendei’ed by the j)laintitf to the 
defendant. 

10. The Court erred in refusing to instruct the jury 
that the (piestion whether defendant assented or dis¬ 
sented to j)laintiff’s bill could have occurred in relation 
to the bill either after its verbal rendition on or about 
February 28th or after it was subse(iuently rendered 
in writing on or about March 17th. 

11. The Court erred in refusing to instruct the jury 
that if the jury should find that the defendant on oi' 
about Februarv 28th, when the verbal statement that 
the bill would be $.‘1,000.00 was made, clearly dissented 
from it, that this dissent would a])ply to the bill when 
subsequently rendered in writing on or about ^larch 
17th. 

III. 

ARGUMENT. 

Assignments 3 and 4. 

In the interest of brevity assignments of error 3 
and 4 will be treated together. Thev are as follows: 

3. The Court erred in overruling the demurrer of the 
defendant to the second amended declaration filed 
herein on the ground set out in the note to said de¬ 
murrer. 

4. The Court erred in nding that the second amended 
declaration stated a cause of action in account stated. 


These assignments are directed to the second 
amended declaration. This declaration (K. p. 7) al¬ 
leges in its introduction, that at the time of employment 
the “defendant promised and agreed to pay the plain¬ 
tiff, for his said services.” 

In the concluding portion of the declaration it al¬ 
leges that afterwards on March 17, 1925, defendant ac-. 
counted with i)laintitT and upon such accounting defen¬ 
dant was then and there found to be indebted to the 
l)laintitf in the sum of $3,000 and being so found to be 
indebted to plaintitf, defendant “undertook and pro¬ 
mised to pay to the plaintitf the said sum, but did not 
pay the same.” 

In })assing upon the question here presented, the his¬ 
tory of the common-law action of account should be 
kei)t in mind. This is briefly stated in 1. C. J. at p. 678. 

“Nature and Essentials. 1. In General, an ac¬ 
count stated is an agreement between the parties 
who have had previous transactions of a monetary 
character that all of the items of the account repre¬ 
senting sucli transactions, and the balance struck, 
ai*e correct, together with a promise, express or 
implied, for the payment of such balance.” 

The second amended declaration, though an im- 
])rovement over the first amended declaration, does not 
meet the requirements of an account stated between a 
client and an attorney. The declaration does not allege 
that there was an ex])ress contract as to compensation 
nor that the bill was itemized. 

It is held that the doctrine of account stated does 
not ai)ply where })ersonal services are rendered without 
an exj)ress contract as to compensation. 
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1. C. J. 696. “It has V)eeii held that the doctrine 
arising from the retention without ol)jeclion of an 
account rendered does not a])])ly as regards an ac¬ 
count for ])eisonal services rendered without any 
express contract as to comj)ensatioii, and the value 
of which is to he determined on the principle ot 
quantum meruit.'^ 

1. (’. J. 681. “The rendition of a hill for ser¬ 
vices, the value of which has not heen ascertained 
hy the agreement of the ])arties, cannot he con¬ 
verted into an account stated hy such rendition so 
as to ])reclude j)laintilT in an action for such ser¬ 
vices from recovering a greater sum than that fixed 
in the hill rendered as the value thereof, in the 
absence of facts creating an estoi)pel, and this not¬ 
withstanding the hill is retained for a sufficient 
length of time to ])ermit the princi])le of an account 
stated to he applied in other cases in which the na¬ 
ture of the claim would justify its application.” 


In the case of BurUngamv, rt at. rs. Shehuirc, T2 
X. V. Slip!., 655 judgment was given for plaintilf and 
defendant ai)pealed. The answer set out that defen¬ 
dant rendered to j)laintiff an account stated, showing a 
balance due to defendant, and contended that inasmuch 
as plaintiff retained this statement without making 
objection thereto for a year aiul ui)wards, it thereby 
became an account stated. Macomher, J., at i). 656, 
stated: 


“The general rule doubtless is that one who re¬ 
ceives an account and retains it without objec¬ 
tion, will he deemed hy his silence to have acqui¬ 
esced in its correctness, and that it will become pre¬ 
sumptively ])inding upon him. ^ * But in 

cases where the })rices are not agreed upon, or 
where they are not fixed by the market, hut depend 
solely upon personal services, the value of which 
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is to be determined by the principle of quantum ^ 
meruitf the general rule relating to accounts stated • 
does not necessarily prevail. We think the rule is j 
not ap])licable to the facts disclosed in this case. • 
111 Williams vs. Glenny, 16 N. Y. 389, the plaintiff 
had performed services for the defendant as so- j 
licitor and jiroctor, and subsequently rendered a ? 
bill thereof to the defendant, in which he charged 
the gross sum of $150.00. About eight months i 

thereafter the jilaintiff brought an action to re- j 

cover the value of such services on a quantum mer- ; 
uif, and ]jroved such value to be largely in excess / 
of the sum charged in the bill previously ren¬ 
dered. ’ ’ 

The court permitted recovery for the larger amount, 
holding that these facts were not sufficient to con¬ 
stitute an account stated. 

To sustain a recovery on account stated for personal 
or ])rofessional services the declaration must allege 
more than the rendition of a bill, and the retention of 
same. The declaration must further allege that the 
parties stated and agreed to the account. Merritt i\s. 
^^eisenheimer^ 84 Wash. 174. Here plaintiffs were 
lawyers; complaint alleged that defendant became in¬ 
debted to the plaintiffs for services performed; that 
an o])en running account was kept between the plain¬ 
tiffs and defendant and that on December 1, 1912, the 
plaintiffs ])repared and mailed to the defendant a full 
and complete itemized statement of such account, that 
this statement was received by defendant, that a like 
statement was mailed August 1, 1913, and again on 
October 1, 1913, c()])ies attached; defendant made no 
objection thereto until November 18, 1913, when de¬ 
mand for payment was made. The defendant tiled a 
demurrer, which was overruled. The judgment of the 
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lower court was held to be erroneous, because com¬ 
plaint did not state facts sufficient to constitute a cause 
of actioiL The court slated, j). 17(3: 


“An account stated is an agreed l)alance of ac¬ 
counts, whether that agreement be exi)ressed or 
imj)lied, and the i)arty who elects to base his ac¬ 
tion on an account stated must allrge that the 
aec(H(nt ifi fact .stated or agreed to. (Italics 

supplied.) lie may not limit himself to a mere 
statement of collateral fact from which the ulti¬ 
mate fact mav or mav not follow,” # » * 

cpioting from Hater if r.s. Pea.se, 20 X. Y. (32, to 
the effect that the complaint ♦ * * must al¬ 

lege “that the parties had stated the account and 
that the statement thus made showed there was 
due to the ])laintiff the sum which he claimed to 
recover. The averment that the ])laintiff had made 
a statement and delivered it to the defendant who 
made no objection to it does not necessarily es¬ 
tablish the required conclusion even if it has a 
tendencv in that direction—.” 


In the case at bar the second amended declaration 
alleges that the defendant accounted with the ])lain- 
tiff on March 17, 1025 (R. p. 7). (It is admitted that 
the date 1925 is a mei*e typographical error and 
should read March 17,1924.) The declaration was filed 
June 5, 1924 (H. ]). 1). Assuming that the declaration 
is good in other respects, yet is this la])se of a little 
more than two and a half months from the date of 
the alleged accounting to the date of filing suit, suffi¬ 
cient to constitute an account stated/ This was a 
question of law to be decided by the court and was 
raised by the demurrer. In the case of Oil Company 
vs. Van Elten, 107 U. S. 325, the court stated: 
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“ * * * That what constituted a reasonable 

time in sucli a case is a question of law * * 

The ])laintiiT will ])rol)al)ly urge that Riley vs. Maf- 
finyly, 42 Apj). 1). C., 291, is an authority in sup])ort 
of his declaration. Thei’e the judgment was given on 
a motion under the 73d Rule. The affidavit of merit 
alleged the mailing, eight months before suit of a bill, 
the (ichnofrledyiny by (lefe)uUint of the receipt of 
s(nne (ukI a promise by defendant to attend to same. 
(Italics su])|)lied.) The affidavit of defense did not 
deny these allegations. The affidavit of merit contained 
those allegations which defendant submits the declara¬ 
tion herein should contain and without which it is mani¬ 
fest Iv bad in substance. 


ASSIGNMENT 5. 


The fifth assignment is: 


The Court erred in overruling defendant’s motion 
to direct a verdict for defendant on the opening state¬ 
ment of counsel for plaintiff, for the reason that coun¬ 
sel for plaintiff failed to state facts sufficient to con¬ 
stitute a cause of action in account stated, as specif¬ 
ically stated in said motion. 

The opening statement of counsel for plaintitf (K. 
pp. 13-15), is defective in the same particulars as were 


the first and second amended declarations. The doc¬ 
trines hereinbefore set forth, and the cases cited are 
here applicable and ai’e relied ui)on without repetition. 

The opening statement was less comprehensive than 
were the tiivst and second amended declarations. In 
the first statement plaintiff’s counsel failed to state: 

1. That the bill was itemized. 
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2. When it was rendered, or liow much time elapsed 
between the time the bill was rendered and the time 
suit was filed. 

d. That the statement or bill was not disputed. 

4. That the same was aii:reed to bv the defendant and 
that she ])romised to pay the same (K., j). lo). 

rpon motion beini*' made for a directed verdict for 
the defendant ])laintitT’s counsel amplified bis state¬ 
ment and alleged that the claim was not dis])uted (H., 
p. 16), that the account was rendered March ITtli, suit 
was broui»ht dune otli, and that the action is not one 
in which there was an itemized account rendered. (H., 

p. 16.) 

The opening* statement, even after bein.ic amplified, 
is bad. It shows that the bill oi* account was not item¬ 
ized. It does not state that the account was ai;'reed to 
by the defendant, or that she expressly or impliedly 
a.i^reed to ])ay the account. 

See: I. C. J. 696 {siipra)^ 1. V. J. 681 (supra)^ Bur- 
liuffatnc, cf al. rs. Slirluiire (supra), Merritt vs. Meis- 
ritheiuier (supra). 

ASSIGNMENTS 6, 7, 8 AND 9 

Assig'iiments 6, 7, 8 and 9 will be teated together. 
Thev are as follows : 

6. The Court erred in admitting in evidence the tes¬ 
timony of the witness Enoch A. Chase concerning an 
alleged controversy between Elizabeth B. Chinn, the 
defendant, and one Nina Chinn Walker, and concern¬ 
ing the employment of the plaintiff by the defendant, 
and concerning the extent of the services rendered by 
the plaintiff to the defendant. 

7. The Court erred in admitting in evidence the Pe¬ 
tition for Probate of the Will and Codicil of Virginia 
Serelina Chinn. 
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8. The Court erred in ruling that all the circumstan¬ 
ces of the employment and of the services alleged to 
have been rendered by plaintiff to defendant were com¬ 
petent, and that evidence concerning the same was ad¬ 
missible; and in admitting such evidence. 

9. The Court erred in admitting in evidence the tes¬ 
timony of the plaintiff concerning an alleged contro¬ 
versy between the defendant and one Nina Chinn Wal¬ 
ker, and concerning the plaintiff’s employment by de¬ 
fendant and concerning the extent of the services al¬ 
leged to have been rendered by the plaintiff to the de¬ 
fendant. 

Tliis is an action in account stated. The extent of 
services rendered by the plaintiff and the value of 
such services are of no importance, and evidence con¬ 
cerning the same should not have been admitted. 
Riley vs. Mattingly, 42 App. D. C. 290. At page 295, 
the Court stated: 

“Since the affidavit of defense does not raise 
any question of fraud, accident, or mistake, but 
merely questions the measure of liability, it is 
clear that no defense to the action has been 
stated. In other words, defendant merely says 
that plaintiff’s bill is too high. This averment 
raises no question of either accident or mistake.” 

To the same general effect is Gordon vs. Frazier, 13 
App. D. C. 382. 

In the case at bar the witness Chase, over the ob¬ 
jection of defendant, (R. p. 20) testified that there was 
a controversy between the defendant and one Mrs. 
Walker, that Mr. Lewin represented Miss Chinn. 
Thereafter this witness, over objection of defendant, 
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(R. p. 20) testified at length as to the services ren¬ 
dered hv the plaintiff in connection with the afore¬ 
mentioned controversy. This witness identified, and 
there was offered and received in evidence, over de¬ 
fendant’s objection and exception (K. pp. 20, 21), ‘Pe¬ 
tition for Probate of Will and Codicil.’ This paper 
set Old that decedent left an estate of approximately 
$170,001, and that the defendant, by the Codicil to 
said will, was named residuary legatee. This petition 
was signed by the defendant as petitioner and by the 
plaintiff as attorney for petitioner. This evidence 
was inadmissible and was prejudicial to the defendant. 

The Court (R. p. 20) stated in order “to avoid the 
necessity of objecting to everything, I hold now, that 
under this iilea, all the circumstances of the emjiloy- 
ment of the services may be gone into as throwing 
some light on the probability of what is claimed oc- 
enrr(‘d and what a])pears denied.’’ The Court allowed 
defendant an excejition to this general ruling without 
the necessity of repeating the objection (R. ]). 20). 

The jilaintiff, over defendant’s general objection 
luM'einbefore set out, testified that he filed the above 
mentioned petition (R. ]). ,SG). This evidence of the 
])laintiff is inadmissible and ])rejiidicial to the de¬ 
fendant. 


The foregoing testimony of the witness Chase and 
of the ])laintiff was admitted by the trial Court upon 
the theory that it was justified by tlie ])lea. The first 
and second amended declaration alleged that “The de¬ 
fendant retained and em])loyed the plaintiff to repre¬ 
sent her in all matters (italics supplied) * * 

(R. ])]). 2, 7). The plea denied that defendant em¬ 
ployed ])laintiff’ to represent her “in all matters”, 
then stated that attorneys, other than the plaintiff, 
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were engaged, and that plaintitT did render her certain 
services. (K. p. 4.) 

The evidence admissi])le under the plea would aid 
tlie jury in determining whether or not the defendant 
did assent to the hill rendered by the plaintiff. This 
did not make it permissible for the plaintiff*, in pre¬ 
senting Ids case in chief, to offer, and for the Court to 
I'eceive in evidence, statements as to the amount of 
propei'ty involved or the extent of the services ren¬ 
dered. 


ASSIGNMENTS 10 AND 11 

Assignments 10 and 11 are related and will be 
treated together. They are: 

10. The Court erred in refusing to instruct the jury 
that the question whether defendant assented or dis¬ 
sented to plaintiff’s bill could have occurred in rela¬ 
tion to the bill either after its verbal rendition on or 
about February 28th or after it was subsequently ren¬ 
dered in writing on or about March 17th. 

11. The Court erred in refusing to instruct the jury 
that if the jury should find that the defendant on or 
about February 28th when the verbal statement that 
the bill would be $3,000 was made, clearly dissented 
from it, that this dissent would apply to the bill when 
subsequently rendered in writing on or about March 17. 

After tlie charge to the jury by the court, defendant 
recpiested the court to further instruct the jury as 
follows (Rec. p. 5()): 

“That the (piestion as to whether the defendant 
assented or dissented could have occurred in relation 
to the bill either after its verbal rendition on the 28th 
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of February or after the 17th of March. In other 
words, that if the Jury shall find that she (defendant) 
clearly after the statement of the $3,000 charged on 
the 28th of February, or thereabouts, clearly dissented 
from it that would apply to the bill when put in writ¬ 
ing” (R. p. 56). 

To this request, the court stated: “I understand the 
plaintitT takes his position upon the written statement 
of March 17th” » » * “And what occurred before, 
the jury have a right to use only as throwing light 
upon the conduct that followed the giving of the state¬ 
ment. I think that is all I can say” (R. p. 56). 

If there was evidence from which the jury might 
find that the defendant dissented to the bill of $3,000 
prior to the rendition of the written bill for this 
amount on March 17th, it is submitted that the law 
does not require the defendant to do an idle thing and 
to again dissent. If there was such evidence, then the 
court should have instructed the jury as requested and 
its refusal to give such instruction is error. 

The case of Edwards vs. Hoeffinghoff, 38 Fed. Rep. 
635 (Circuit Court, S. D. Ohio, W. D. March 20, 1889), 
supports this statement of law\ There at p. 645 the 
court. Sage, J. stated: 

“An account current is an open or running account 
between two or more parties. When rendered, and not 
objected to within a reasonable time, it has the force 
of an account stated; that is to say, it will be taken as 
correct until shown by the parties to whom it was ren¬ 
dered to be incorrect. But this rule does not apply if, 
when the account was sent, the parties had already 
come to a disagreement, and therefore assent from 
silence could not reasonably he inferred, (Italics sup¬ 
plied) * * * On the other hand, if the account was 
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furnished after tlie parties had fallen into disagree¬ 
ment, and after it was perfectly understood’by Mr. 
Edwards that Mr. Hoeffinghoff did not intend to pay 
this money, the mere sending of the account sales to 
Mr. Hoeffinghotf would amount to nothing, because it 
is unreasonable to suppose that Mr. Edwards would be 
misled by it. ’ ’ 

d’o like eri'ect is the case of Quincey vs. White, 63 
X. Y. 370. Ill this case there was some evidence to the 
eifect that liability had lieeii denied prior to the rendi¬ 
tion of the written bill. Here, Church, Ch. J., stated: 

j). 377. “All account stated is an admission of the 
correctness of the account. The weight of this kind of 
adiiiissioii depends upon circumstances. If both par- 
lies personally examine an account and assert to its 
correctness, it furnishes very clear evidence of the 
fact. If an account is delivered to a party, and he 
makes no olijection to it for a period sufficient to en¬ 
able him to do so, it may be inferred that he assented 
to its correctness, and it would prima facie prove the 
account.” 

After furtlier coniinent, the Court continued: 

“Ill this case the (luestioii is, whether the circum¬ 
stances sliown to liave existed on the 28th day of July, 
wlieii tlie account of the 27th was delivered (which cir¬ 
cumstances are undisputed), were sufficient to author¬ 
ize an inference that the defendants assented to the 
correctness of the items of the account; or were the 
defendants called upon, in order to prevent such infer¬ 
ence, to say anything in respect to such item.” 

After reviewing the facts, the court continued: 

P. 378: “It seems to me that when the account was 
presented, on the 28th, to Wliite and Woodward they 
were not called upon to say anything; and, by omitting 
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to o])ject, that no inference can l)e fairly drawn of 
assent or approval of the items of the account. Their 
position was, that they were not liable * * 

Jn considering the evidence, hereinafter referred to, 
it should be borne in mind that an account stated need 
not be in writiiif*:, but may be rendered and accepted 
or dis])uted verbally. It follows that if rendered ver- 
])ally, and is dissented from, then it is not an account 
stated, and a subsecpient rendition of the same bill in 
writiiiij: with a failure to reply thereto cannot create an 
account stated. In Watkins vs. Ford, 69 Mich. 357, at 
p. 362, the court stated: 

“But counsel are in error in supposin<( that an ac¬ 
count stated must of necessity be in writing. Where 
a verbal agreement was made for tlie purchase of 
some turnips growing in a field, the purchaser re¬ 
moved the principal part of them, and the seller said 
to him: ‘You owe me three j)ounds.'’ The purchaser 
replied: ‘I will send it before I draw more turnips.’ 
Afterwards lie drew all the turnijis, but did not send 
the three ])ounds. It was held that the money was 
recoverable on account stated. Pinchon vs. Chilcott, 
3 Far. & P. 236; Knowles vs. Michel, 13 East, 249.” 

To like effect is 1 Corpus Juris p. 682. 

To determine whether or not the jury, had they been 
properly instructed, would have been justified in find¬ 
ing that the defendant had dissented from plaintiff’s 
charge of $3,000 before he rendered his bill for same 
in writing on March 17, 1925, it will be necessary to 
examine the facts in this case. 

The first paragraph of a letter dated Dec. 20, 1923 
(Rec. p. 25), written by defendant to plaintiff indi¬ 
cates that the defendant anticipated paying only a 
small bill. This paragraph reads as follows: 
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“When I brought you my case I told you that 
Mr. Peters gave it up because he told me a young¬ 
er man should take it, as he could not ask a fee 
commensurate with the work involved, but he did 
not think of becoming trustee for the house. You 
have done splendidly and were good to take it 
as our friend.” (R., p. 25.) 

Again, on February 15, 1924, (R. p. 27) the de¬ 
fendant wrote to the plaintiff, and in this letter stated 
that $500 would be ample fee to be paid to Mr. Chase, 
the attorney who represented defendant’s sister. 

It should be recalled that Mr. Chase represented 
Mrs. Walker, the defendant’s sister, through the en¬ 
tire controversy and that defendant was first repre¬ 
sented by Mr. Peter and later by plaintiff (R., p. 19). 
It is also of importance in determining defendant’s 
opinion of plaintiff’s fee, to bear in mind that, under 
the codicil to the will, the defendant was named 
residuary legatee (R., p. 22); and that by agreement, 
the defendant waived her rights under the codicil 
(R., p. 24). The first paragraph of said letter of Feb¬ 
ruary 15, is here important and is as follows; 

“As I said I don’t know what amount Mr. C. 
was for our obligating ourselves for but I do 
know that $500 cash with the trusteeship of 1329 
18th St. which he had to probate the will to get 
would be an ample bill for my sister to pay for 
his services. What did he have to do but draw 
up an agreement which got her furniture she knew 
she had no right to and steadily refuse to pay his 
client’s and her mother’s honest debts and so 
make a show of business for himself over a period 
of about 9 mos. Mr. Peter who worked about 2 
mos of that time only asked me $75.00 and the 
Loan & Trust Co. who have worked diligently for 
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11 mos. are asking us both $350 that is $175 a 
})iece. I hate to see anybody swindled, ev’en my 
wayward sister. Of course Mr. Peter liad to 
stand long distressing conferences with me be¬ 
cause I was so nervous and miserable and no 
doubt my sister had the same with Mr. I^eele at 
that time too. (R., pp. 27, 28.) 


In connection with the matter of plaintiff’s fee, the 
plaintiff* t(‘stiffed that shortly after the receipt by him 
of a letter from the defendant dated February 27, 
1024, (Rec. 28) asking for a bill, the defendant, at his 
request, came to his office (R., pp. 37, 38). The plain¬ 
tiff’ testitied as to what occurred in his office shortly 
after recei])t of the ])laintiff’s letter and his request 
for her to call, as follows: 


“She came in, and 1 si)oke of the purpose of my 
request for her to come, and I told her that my fee 
was $5,000; that 1 was certain that was a fair fee, 
but that I wanted not only to treat her right, but 
to have her feel that she was treated fairly, and if 
it would conduce to kindly feeling and satisfaction 
on her ])art that—I left out something. She said 
‘Oh, Mr. Lewin,’ and 1 said, ‘Just one moment. 
Miss (Jiinn; I was going to say that if it would 
conduce to kindly feeling, I would be willing to 
reduce my charge to $3,000.’ She did not say any¬ 
thing, and I do not think, if anything more was 
said, it was on the subject of the fee. She did not 
remain very long. She got up and left the office, 
and, of course, I walked to the door and opened 
the door for her, and, as she was leaving, I said, 
‘Mi ss Bertha, you have not indicated whether that 
charge was satisfactory to you.’ Xow, with apol¬ 
ogies, I will say just exactly what occurred. She 
said, ‘You tell Mrs. Lewin T did not fall on your 
neck, and she will be satisfied with that.’ Now, 
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that was all that was said on that occasion.” 
(K. p. 38.) 

When cross-examined upon the question of fee, the 
plaintiff admitted that upon receipt by him of a letter 
from the defendant dated January 28, he knew the 
defendant did not have a very high estimate of his 
services and that she probably did not expect to pay 
a large fee. (K. i)p. 40, 41.) Plaintiff also admitted 
that prior to February 27th the defendant stated the 
fee of $2,500.00, charged to Mrs. Walker by Mr. Chase 
was excessive. (R. p. 41.) Plaintiff also admitted 
that on the occasion when he told the defendant his 
bill was $3,000.00 he knew^ she had not agreed to it 
when she left his office (R. p. 43). 

Plaintiff on cross-examination concerning the verbal 
rendition of the bill of $3,000 about February 28: 
“Q. You thought she was going to take counsel and 
that she had not agreed to pay you $3,000? A. I did 
not think anything about it. I knew she had not.” 

In this same connection the defendant testified that 
when she saw the plaintiff relative to his bill, they 
first talked about a $2,500.00 fee which was to be de¬ 
ducted fi-om the estate as an expense of administration 
and that defendant could not obligate herself to pay 
$1,250.00 for lawyer’s fee (R., p. 52). The defendant 
further stated that some one suggested that she pay to 
her attoi*ney $500.00 of the $2,500.00, and that her sis¬ 
ter pay $2,000.00 to her attorney (R. p. 52). Later, 
dui'ing this same meeting, plaintiff stated his fee 
would be $5,000.00, but if defendant would be satisfied 
he would reduce it to $3,000.00, to this defendant indi¬ 
cated displeasure (R. p. 51). 

A casual statement of the foregoing facts forces the 
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conclusion that the jury, if correctly instructed, must 
have found that when the plaintiff rendered his verbal 
bill on or about February l28th, he knew then and there 
that the defendant dissented. 

Mere silence after once dissenting, does not ripen 
the sending of a written bill into an account stated. 
The jury should have been instructed that if they found 
that the defendant did dissent when the bill was first 
verballv rendered, then mere silence thereafter did 
not change the statement into an account stated. 

Did the siibseciuent acts of defendant indicate a 
change of pur])ose f The letters hereinafter referred 
to show there was no change. 

On March 10, the defendant wrote the plaintiff: 


“I have been thinking it over as you asked me 
to do and 1 cannot see why I should not put the 
whole $3,000.00 your bill not including the house, 
on mv federal estate tax ? I understand von con- 
sider it all incident to the probate of the will and 
if not will you please itemize it.” (R. p. 28.) 

I'his letter does not show a withdrawal of defend¬ 
ant’s dissent and an acce{)tance of the bill, but asks 
for further infoimation and that it be itemized. An 
itemized bill was never sent to the defendant by the 
])laintiff. 

In Farpenter vs. Xickerson, 7 Daly (N. Y.), 424, it 
is held that where a more detailed statement of ac¬ 
count is called for, and payment is made on account 
upon promise of such statement, which was never re¬ 
ceived, there was no account stated. 

Still later, on starch 14, the defendant again wrote 
the plaintiff asking that he put down his charge so that 
she might know what she was in for. (R. p. 29). 
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Had tlie defendant then withdrawn her dissent and 
consented to tlie billf 

In this same letter the defendant reminds plaintiff 
that he took the case on the distinct understanding that 
there was not much in it fimuicially. Defendant also 
refers to $2,500 joint attorneys fees for plaintiff’s 
and (’liases work. (R. p. 29). 

Had the jury been properly instructed that dissent 
might be found by them to have been expressed when 
the bill was first mentioned, and they had so found, 
could the jury have considered that this letter gave 
consent to the billf 

The letter just referred to is defendant’s last letter 
to or communication with the plaintiff on the subject 
of fee until after this suit was filed; and was not re¬ 
plied to by plaintiff until March 17th, when he trans¬ 
mitted his bill for $3,000. 

CONCLUSION 

It is needless to again review the facts or the law. 
It is submitted that, under proper instructions, the 
jury must have found that the defendant dissented 
from the plaintiff’s bill when it was verbally rendered 
in February, and that, had the jury so found, their 
verdict must have been for the defendant. 

It is submitted, finally, that the judgment should be 
reversed. 


James S. Easby-Smith, 
Francis W. Hill, Jr., 
Attorneys for Appellant, 


